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«THE MARTIAN» AND ROMAN LAW

Abstract. The article examines the role of Roman law in the development of
space law in the Republic of Kazakhstan. Despite the fact that Kazakhstan has rat-
ified the main international agreements in the field of peaceful exploration of outer
space, a huge number of legal problems of a theoretical and practical nature in the
field of space law remain unresolved. Of particular importance in space law, is the
question of the legal regime of space objects (Mars and other celestial bodies):
what regime of property rights applies to celestial bodies; what is the procedure for
extracting resources from celestial bodies and the procedure for their appropria-
tion? Particular attention is paid to issues of legal regulation of celestial bodies and
problems of determining their legal regime (if they cannot be objects of property
rights, what regime of property rights applies to them?). Throughout the ongoing
examination, sources of Roman law whose categories and legal constructs may
play a significant role in resolving current issues in space law are considered. Par-
ticular attention is paid to the legal category res communes omnium, developed
by the eminent Roman jurist Martianus. According to many jurists, the category
of res communes omnium is directly enshrined in international agreements on the
exploration of outer space. However, there are theoretical and practical problems
in implementing the category of res communes omnium in the field of space law.
Since the above problem is theoretical in nature, scientific works in the field of
Roman law that directly address the topic of our research will undoubtedly help to
shed light on this issue.

Keywords: space law, Roman private law, res communes omnium, Mars, celestial
bodies, property law, Roman jurists.

Introduction. In 2015, Ridley Scott’'s famous film The Martian, based
on Andy Weir's book of the same name, was released worldwide. The
film is about an astronaut named Mark Watney who is left alone on Mars,
whose training and ingenuity help him survive until a new group of as-
tronauts arrives. However, what does The Martian have to do with legal
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science and Roman law? The fact is that the film touched on legal issues,
in particular, issues of space law.

First, in one of the episodes of the film, Mark Watney discusses the
application of space law on Mars. In this case, he mentions Article 2 of the
Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bod-
ies, which establishes the principle of non-appropriation of outer space by
states and private individuals. Then, according to the film’s script, Mark
Watney was supposed to arrive at the Schiaparelli crater, where the Mars
Ascent Vehicle (MAV) was located, which he was supposed to use to as-
cend to the Hermes spacecraft. Since the territory of Mars is not subject to
national appropriation, and Mark Watney was not granted the right to ap-
propriate the MAV, Mark Watney justly considered himself a space pirate
who had captured a spacecraft in international waters.

Furthermore, as we know, in the film Mark Watney was engaged in
mining (he used Martian soil to grow crops and the Martian atmosphere to
produce fuel) and conducted scientific research by collecting various sam-
ples of Martian soil. The above episode in the film raises an interesting
question: what legal regime applies to resources extracted from celestial
bodies if the latter are not subject to national appropriation? In our study,
we will try to answer this question.

Second, despite the film’s happy ending, Ridley Scott’s picture raises
an interesting question for our legal science: what legal regime applies to
Mars and other celestial bodies? Are there legal constructs that allow for
the lawful appropriation of resources extracted from celestial bodies that
are not subject to national or private appropriation? What forms of owner-
ship legitimise the right of future colonists of celestial bodies (Mars) to use
the natural resources of celestial bodies?

To answer the above questions, we will not only conduct a brief analy-
sis of the main sources of space law, but also refer to Roman law.

Nevertheless, how does Roman law relate to the topic under consider-
ation? The point is that Roman law contains legal categories that can clar-
ify the legal regime of Mars and other celestial bodies. This most impor-
tant category is res communes omnium, enshrined in many international
agreements in the field of space exploration. Thus, for a more accurate
study of the topic of this article, we shall make some clarifications: it is
very important to distinguish between such concepts as objects of space
law (which include spacecraft, space vehicles, etc.), areas of outer space
(geostationary orbit, libration points) and celestial bodies (Mars, asteroids,
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stars, planets). These are different objects of legal regulation that deserve
separate scientific analysis.

Therefore, this article will examine issues related to the legal regime
of celestial bodies (using Mars as an example) that are important for the
economic and technological progress of humanity. Issues related to the
legal regime of Mars and the legal regulation of mineral extraction shall be
examined using Roman law.

Purpose of the study - clarification of the concept of res communes
omnium, which is of great importance for the effective determination of the
legal status of Mars and other celestial bodies, as well as the development
of effective legal mechanisms for regulating public relations in the field of
exploration of Mars and other celestial bodies.

To achieve this goal, the following tasks are set:

1. Establish the potential possibility of extending the concept of res
communes omnium, as understood in Roman law, to outer space and
celestial bodies;

2. ldentify problematic issues in the application of res communes om-
nium to Mars and other celestial bodies;

3. To consider the existence of legal constructs capable of legalising
the extraction and appropriation of minerals on Mars and other celestial
bodies.

Research methods. The study methods include the application of
general scientific and specific cognition method. The main cognition meth-
od used inthe article is formal-legal, which includes the analysis of norma-
tive legal acts in the field of space law, as well as sources that are directly
related to our topic.

In the course of the study, international agreements on the exploration of
outer space, scientific articles by domestic and foreign scientists, and works
by Roman law legislators relating to the subject of the study will be used.

Of particular importance for the study is an article by Leiden University
doctoral student Andrea Capurso entitled ‘The Non-Appropriation Princi-
pal,’ published in October 2018.

Study results and discussion of results. To begin the study, it was
necessary to have a general understanding of the planet Mars.

As the fourth planet in our solar system, the average distance between
Earth and Mars is 12.5 light minutes, with a maximum distance of 3 light
minutes and a minimum distance of 22 minutes. The period of Mars’ ro-
tation around its axis is 24 hours and 37 minutes, and a year there is 686
days (sol).
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Since Mars has virtually no atmosphere or magnetic field, the Red
Planet is devoid of flora and fauna. This means that future colonists will
not have access to many civil rights objects such as animals and water re-
sources, and land plots will have no value because it is impossible to grow
crops on them. It is worth noting that Mars’ subsoil contains minerals. For
example, the Red Planet’s subsoil contains deposits of water ice, copper,
iron, tungsten, rhenium, uranium and gold.

International space law prohibits the national appropriation of outer
space and celestial bodies, but does not specify the legal regime for the
subsoil of celestial bodies (in particular, Mars). With the colonisation of
the Red Planet and other celestial bodies, this issue will become very
relevant.

Thus, according to Professor S. Zh. Aidarbayev, the active economic
activity of the world’s leading countries in the exploration of outer space
necessitates the legal regulation of space activities [1, p. 134]. In this part,
we will add that the above issue should be studied from the point of view
of Roman law and civil law science, which shall determine the legal re-
gime of Mars, celestial bodies and extracted resources used to meet the
economic needs of states, and possibly for industry (in the distant future).

When studying the legal regime of Mars and other celestial bodies, we
shall rely on the scientific doctrines of Roman law and civil law science
and actively introduce them into international treaties that form a solid
legal foundation for the further peaceful exploration of space.

To prevent future legal conflicts in the exploration of Mars, the following
measures were envisaged: international agreements on the exploration of
outer space (Agreement Governing the Activities of States on the Moon
and Other Celestial Bodies, 1979) enshrine the principle of non-appropria-
tion of celestial bodies, and outstanding achievements in the field of space
exploration cannot be grounds for acquiring ownership rights to celestial
bodies (Mars) [2, p. 121]; Article 11 of the Agreement Governing the Activ-
ities of States on the Moon and Other Celestial Bodies (this international
document can be applied to Mars and other celestial bodies) declares all
natural resources of the Moon (Mars and other celestial bodies) to be ‘the
common heritage of mankind.’

This means that states do not acquire ownership rights to celestial
bodies when extracting minerals and placing scientific laboratories and
space stations on the surface of celestial bodies. However, paragraph 3 of
Article 11 ofthe Agreement Governing the Activities of States on the Moon
and Other Celestial Bodies, 1979, does not prohibit the appropriation of
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extracted resources that may be subject to property rights under civil law
principles. Thus, according to Professor V.M. Postyshev, this indicates
that states do not intend to prohibit the appropriation of extracted resourc-
es and, in particular, resources extracted on Mars may become objects of
property rights [3, p. 96].

The most important step in improving the legal regime of Mars and
other celestial bodies is the introduction of the term ‘common heritage of
mankind’ into international agreements on the exploration of outer space,
proposed by Argentine jurist A. Cocca in 1963. He proposed that outer
space be considered res communes humanitatis (the common heritage of
mankind). To justify his position, A. Cocca writes that the regime of Mars
and other celestial bodies has the same basis as the legal regime of the
seabed and oceans [4, p. 153]. Another Argentine jurist, M. Ferrera, writes
that Mars and other celestial bodies by their nature belong to no one —
res nullius — a new character of res communes humanitatis, which de-
termines the legality of the exploitation of natural resources on Mars and
other celestial bodies [5, p. 146].

From the theses of the above-mentioned scientists, it can be concluded
that human scientific research and resource extraction on Mars and other
celestial bodies will inevitably lead to the emergence of certain forms of
ownership of some areas of the Mars surface, and that resource extraction
and scientific study will lead to the creation of new forms of things (or intel-
lectual property objects) that will be appropriated by subjects of space law.

Consequently, a paradoxical situation arises that requires a theoreti-
cal and legal solution: international treaties on the peaceful exploration of
outer space enshrine the principle of non-appropriation of Mars and other
celestial bodies, but the peaceful exploration of space entails legal con-
sequences of a property law nature; Mars and other celestial bodies are
outside the scope of civil circulation, but in the future, resource extraction
work will be carried out on their surfaces; if Mars and other celestial bodies
cannot be objects of private and state ownership, then what property law
regime applies to the above-mentioned objects of space law?

How can this legal problem be resolved? To examine our question in
detail, we will use Roman law, which can answer the questions posed.
Therefore, in Roman law, there is a legal category that, in spirit and mean-
ing, corresponds to the provisions of Article Il of the Treaty on Principles
Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies - this is res com-
munes omnium - things belonging to all mankind.
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In Roman law, things in the category of res communes omnium are
also not subject to alienation and cannot be objects of private or state
property. They are, as it were, in the use and disposal of all humanity
(omnium - all humanity).

An important fragment on the meaning of res communes omnium in
Roman law are the quotations from the Roman jurist Martian, reflected in
Title 8 of the Digest under the title «De divisione rerum et qualitate»:

D.1.8.2 (Marcianus 3 institutionum) pr. Quaedam naturali iure commu-
nia sunt omnium, quaedam universitatis, quaedam nullius, pleraque sin-
gulorum, quae variis ex causis cuique adquiruntur. 1. Et quidem naturali
iure omnium communia suntilla: aer, aqua profluens, et mare, et per hoc
litora maris.

It is important to note that in this fragment, Martian lists objects of the
material world (running water, air, and the sea coast) that belong to res
communes omnium [6, p. 125]. However, Martian does not list the main
characteristics of the category of res communes omnium and does not
distinguish them from objects of state (public) property.

Despite the apparent incompleteness of the category of res communes
omnium in Martian’s works, the idea of the importance of res communes
omnium becomes relevant in the era of technological breakthroughs that
allow humanity to conquer space. Moreover, the most important issue in
the exploration of outer space is the problem of objects used in space
programmes [7, p. 18].

The concept of the importance of introducing the category of res com-
munes omnium into space law to determine the legal regime of Mars and
other celestial bodies is developed in a scientific article by Leiden Uni-
versity doctoral student Andrea Capurso entitled ‘The Non-Appropriation
Principal,” published in October 2018. Capurso’s research focuses on cat-
egories of Roman law that are present in space law: a field of law that is
of paramount importance for international law and the law of the future.
Capurso’s main idea is that the Roman jurists’ theory of the existence of
res communes omnium can be applied to improve the legal regime of
Mars and other celestial bodies. Capurso is confident that the necessary
conceptual apparatus and mechanisms for regulating space law were de-
veloped by Roman jurisprudence. Therefore, we will now briefly examine
his main theses on the application of res communes omnium to the legal
regime of Mars and other celestial bodies.

In the first paragraph of his work, Capurso analyses the main objects of
the material world that are included in res communes omnium according
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to Roman law: air, running water, the sea, and the sea coast. Capurso
defines these objects as ‘out-of-the-world,” which has a similar meaning
in Roman jurisprudence. These objects were subject to the regulation of
the law of nations. To clarify the issue under consideration, Capurso offers
the following comparison: what was within the borders of the Roman state
can be considered planet Earth, and what is beyond the borders of the
Roman state is outer space. Therefore, the category of res communes
omnium can be applied to objects in outer space. This Roman category
shall become the foundation for the Corpus luris Spatialis.

Next, Capurso analyses the concept of ‘things’ and the system of ob-
jects in Roman private law. However, he finds no direct reference to things
from the category res communes omnium in the works of Gaius:

[.2.1 pr.: quaedam enim naturaliiure communia sunt omnium, quaedam
publica, quaedam universitatis, quaedam nullius, pleraque singulorum,
quae variis ex causis ciuque adquiruntur.

In this fragment, we see that things are divided according to the princi-
ple of their ownership and order of use. Things that are more accessible
are res communes, while inaccessible things are res privatorum. Things
that are public property and objects of private property belong to a specific
entity — the owner; res nullius do not belong to any person but can be
appropriated. In addition, res communes omnium things are practically
ownerless and cannot be privatised or nationalised. That is, any legal enti-
ty (regardless of nationality or citizenship) has free access to these things
and has the right to use them without hindrance.

However, for a clearer understanding of the topic under study, we will
refer to another excerpt from Gaius’ Institutions:

1.2.1.1: Et quidem naturali iure communia sunt omnium haec: aer et
aqua profluens et mare et per hoc litora maris.

Here, Gaius writes that these objects (air, running water, the sea and
the seashore) could not be appropriated by other persons and were out-
side civil circulation. As for the seashore, everything depended on the
specific legal situation (ad hoc). Based on the above quotations from
Gaius’ Institutions, Capurso identifies the main characteristics of the cat-
egory of res communes omnium: free access to these objects; freedom
of their use and application; prohibition of their private and national ap-
propriation [8, p. 32]. Further, analysing the meaning and relationship of
the concept of celestial bodies and other objects in outer space with the
principles of inalienability, Capurso writes that celestial bodies should
be perceived as ‘containers’ (contenitore), and the resources that will
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be extracted as ‘contents’ (contenuto). Celestial bodies (including Mars)
are inalienable objects of space law (having no owner), but the resourc-
es they possess may be objects of civil circulation and appropriated by
subjects of space law.

The statutory concept proposed by Capurso is similar to the concept of
personal servitude in Roman private law - usufruct. When exercising this per-
sonal servitude, the holder of usufruct (usufructuary) has the right to extract
fruits (usus) from property belonging to another person. These fruits became
the property of the usufructuary from the moment they were harvested - per-
ceptio [9, p. 245]. Thus, drawing an analogy with usufruct, it can be said with
a high degree of probability that Capurso’s position on the introduction of the
Roman category of res communes omnium into space law is well-founded
and logical.

However, Capurso (like many other legal scholars) completely overlooks
the question of the form of ownership of Mars and other celestial bodies,
which will inevitably arise for subjects of space law. What do we mean by
this? The fact is that Article 11 ofthe Treaty on Principles Governing the Activ-
ities of States in the Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies declares outer space (including celestial bodies)
to be the common heritage of mankind,” but does not reveal the meaning of
this norm from the point of view of property law: can humanity be considered
the sole owner of outer space, with all the legal consequences that this en-
tails? What form of ownership is applicable to subjects of space law on Mars
and other celestial bodies in the context of a complete ban on private and
national appropriation of outer space?

When applying the category of res communes omnium to the legal regime
of Mars and other celestial bodies, the subjective criterion of ownership is ef-
fectively abolished — that is, the specific subject of law who has the will to re-
tain the thing in his own possession and use it in his own interests disappears.

In other words, humanity is not a full-fledged subject of private (public)
law, and general legal theory does not currently provide for cases in which
humanity can become such a subject of law.

It is obvious that other subjects of space law — states, international or-
ganisations, astronauts — will effectively dominate celestial bodies and ex-
tract useful properties from them. This raises a similar question: what form of
ownership (possession) do the above-mentioned subjects of law have? Will
this possession be only the actual retention of the thing (possessio naturalis),
or will possession also have legal consequences (possessio civilis)? At the
same time, possession of Mars and other celestial bodies shall be such that it
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does not violate the principle of inalienability of the above-mentioned objects
of space law.

Conclusion. The study led to the following conclusions:

1 When improving the norms and principles of space law, it is necessary
to pay primary attention to property issues arising in the process of exploring
Mars and other celestial bodies. As Professor D.U. Baitukenova rightly points
out, it is necessary to give binding legal force to international agreements and
principles in the field of the exploration of Mars and other celestial bodies. We
are confident that the Roman law system, which has the necessary concep-
tual apparatus, can play a role in achieving this goal [10, p. 114].

2. Roman law has sufficient scientific terminology for precise description the
legal regime of Mars and other celestial bodies. One of the fundamental terms is
res communes omnium, which is suitable for establishing the meaning of Article
Il of the Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and other celestial bodies. We be-
lieve that the introduction ofthe term res communes omniumto describe the legal
regime of Mars and other celestial bodies should be accompanied by compliance
with the principle of close cooperation between states in determining the legal
regime of Mars and other celestial bodies. According to S.I. Sylkina, ‘the principle
of cooperation implies the obligation of states tojointly carry out activities in the
field of maintaining international peace and security [11, p. 122]. The authors of
the article fully agree with this opinion.

3. Capurso's academic work, ‘The Non-Appropriation Principal’ contrib-
utes to a better understanding of legal categories — including res communes
omnium — that have become firmly established in space law. Capurso’s con-
tribution lies in his analysis of the connection between the Roman category
of res communes omnium and modern space law, thereby opening a new
chapter inthe academic debate on the role of Roman law in the development
of space law.

4. Capurso’s idea of applying the category of res communes omnium to
the legal regime of Mars and other celestial bodies can be justified from a le-
gal point of view by means of a personal servitude — usufruct. In its structure,
usufruct is similar to the principles of legal regulation of res communes omni-
um, as well as to the legal regime of Mars and other celestial bodies: both in
relation to usufruct and in relation to res communes omnium, the owner has
the right to extract the fruits; in the case of usufruct, the usufructuary does not
acquire possession with subsequent transfer of ownership, and in the case
of the use of res communes omnium (Mars), subjects of space law do not
acquire ownership rights to celestial bodies.
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BaisakoB A.T.1, CarnHaeB M.E.2

¥NTTEIN MEeMNEeKeTnK TbINIbIMU-TEXHUKa/IbIK;, capanTtama opTasbirbl  KyKbKTbIK;
KaMmTamachl3 eTy flenaptameHT” 3aHrepy Anmartbl K., KasaxcrtaH

2Kacnuit yHuBepcuteTy Anmartbl K., KasaxcTtaH

«MAPCUAHWH>» )XOHE PUM KVKDbIFbI

TywHaeme. Ocbl Makanafga KasaxctaH Pecny6niukacbiHAa rapbiil  KYKbiTblH
AambITyaarbl PUM KykbIrbIHbLL peni Typasbl cypaktap 3epTrenefk KasaxctaH
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Pecnybnukacbl rapbill KeHOTUH 6enbiT xonmeH wurepy canacbiHgarbl Heri3ri
Xanblkapanblk  Kenicimaepai — patudukaumsnaraHbiHa — KapamacTaH-rapbill
KYKbITbl canacblHAarbl TEOPUABIK X3He NpakTUKanblK cunaTTarbl WeLinyi kaxeT
KenTereH KyKbIKTbIK npo6nemanap kana 6epmek. Fapbill KEHIOTT 06beknaepLuLy
(Mapc xaHe 6acka acnaH geHenep”™ KYKbIKTbIK pexuMmi Typanbl macene rapbiwl
KYKbITblH@ epeKlle MaHbl3ra ne: acnaH AeHenepiHe 3aTTblK KYKbIKTapAblH kaHAal
pexumi KongaHblnafbl; acnaH AeHenepwjen pecypcrtapibl any Taprlel xaHe
onapabl memgeHy TIprlol kaHpan? Ocblnaliwa, Makanaga acnaH AeHenepiH
KYKbIKTbIK PeTTey MacefnefniepiHe X3He onaphblH KYKbIKTbIK PEXWMLL aHbiKTay
MacenenepiHe epekwe Hasap aygapbliagbl (erep onap MeHLWIK KyKbITbIHbLL
o6bekTinepi 6ona anmaca, oHga oniapra 3aTTblK KYKblKTapAblH KaHOal pexumi
KongaHoinagbl?). 3eptreyai xYsere acbipy 6apbicbiHga 613 caHaTTapbl MeH
KYKbBIKTbIK KYpbI/IbIMAApbl rapbill KyKbITblHbLL, €3eKTi MacesnenepiH wewyae Y/keH
pen aTkapa anatblH PUM KyKbIrbiHbLL, ke3gepble xYriHemis. Pum 3aHrepi MapuymaH
xacaraH res communes omnium KyKbIKTbIK KaTeropmsicblHa epekwe Hasap
ayfapbliyga. Res communes omnium caHaTbl KenTereH 3aHrepnepaid nmpblwe-
rapblll KeHICTiriH urepy Typasbl Xasblkapanblk Kenicimaepae Tikenen 6ekiTinreH.
Analifa, Res communes omnium caHaTblH rapblll KyKbIfbl canacbiHga xYsere
acblpyfa TeOpusNbIK X3He npakTukanblk Macenenep 6ap. XXorapbiga artanraH
Macesie TeEOPUsAbIK cunaTtka ne 6onraHabikTaH, 6yn MacesneHi awypaa 6isre, apuHe,
61301H 3epTTey TakblpblObiHA Tikenel acep eTeTbl PuM 3aHrepnepiHiH Pum KyKbirbl
canacblHAarbl rbli/ibiMU XXyMbICTapbl KeMekTecesi.

TYrHAI ce3aep: rapbill KyKbifbl, PUMAIK XeKe KyKblK, res communes omnium,
Mapc, acnaH geHenepk 3aTTbiK KyKblK, Pum 3aHrepnepk

BaisakoB A.T.1, CarnHaeB M.E.2

IHaunoHanbHbIA  UEHTP rOCYAapCTBEHHOW Hay4YHO-TEXHUYECKOW 3KCMepTu3bl,
[enapTameHT NpaBoBOro obecneyeHus. r. Animatbl, KazaxctaH

Kacnuiicknin yHuBepcuteT, kadeapa OpucnpyaeHumn, r. Anmatbl, KasaxcTtaH

«MAPCUNAHWVH» N PUMCKOE MNMPABO

AHHOTauus. B ctaTbe uccnenyoTcsi BONPOChI POSIM PUMCKOrO Npasa B pasBuTUU
KocMunyeckoro npasa B Pecny6nuke KasaxctaH. HecMoTps Ha To, 4To KasaxcTaH
patuuLMpoBas OCHOBHble MeXAyHapoHble cornaweHusi B 06/1acTu MUPHOTo
OCBOEHUS1 KOCMUYECKOTr0 NMPOCTPaHCTBA, HO OCTAKTCS Hepa3peLLeHHbIMN OrPOMHOe
MHOXECTBO NPaBOBbIX MPOG/EM TEOPETUMYEeCKOro U MpaKkTU4ecKoro xapakrepa B
o6nactn kocMmuyeckoro npasa. Oco6oe 3HayeHMe B KOCMUYECKOM MpaBe MMeeT
BOMNPOC O MNPaBOBOM peXumMe O0O6BLEKTOB KOCMUYECKoro npoctpaHcTBa (Mapc
U apyrue HeGecHble Tena): Kakol pexum BellHbIX MpaB pacnpocTpaHsieTcs
Ha HebGecHble Tefna; KakoB MOPsAOK [06bIYM PEcypcoB Ha HebecHbIX Tenax u
npoueaypa nx npuceoeHma? Ocoboe BHUMaHue yaenseTcsa BonpocaMm npaBoBOro
perynupoBaHns HeGecHbIX Tesl U npobremMaM OnpefeneHuss ux npaBoOBOroO
pexumMa (ecnvm OHW He MOryT 6biTb 06bekTamum npaBa COOGCTBEHHOCTW, TO Kakoii
pexum BeLLHbIX NpaB Ha HMX pacnpocTpaHsieTca?). B xoge peanusauun gaHHOro
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MCCNeaoBaHUsi PacCMOTPEHbl WCTOYHUKMA PUMCKOTO MNpaBa, YbM KaTeropum u
NpaBoBble KOHCTPYKLUMUM MOTYT CbirpaTh 60/blUy0 POfib B PELUEHUU AKTyaslbHbIX
npo6nem Kocmuyeckoro npaea. Oco6oe BHUMaHWE yaensieTcs NpaBoBoii kateropum
res communes omnium, paspa6oTaHHON BblAAOWMMCS PUMCKUM OPUCTOM
MapumaHom. KaTeropusi res communes omnium, N0 MHEHUIO MHOTUX lOPUCTOB,
NPSAMO 3aKpensieHa B MeXAyHapoAHbIX CorfaweHnsix 06 0CBOEHWUI KOCMUUYECKOTO
npocTpaHcTBa. OfHAKO CyLLeCTBYIOT TeopeTuyeckue 1 npakTuueckue npobnems
npu peannsauuy KaTeropun res communes omnium B cpepe KOCMUYECKOro npasa.
MocKo/bKy BbilleykasaHHas npo6ieMa 06/1aAaeT TEOPETUUECKAM XapaKTePoM, TO
B PacKpbITUM 3TOTO BOMpoca, 6e3yc/fIoBHO, NOMOrYT HayuHble paboTbl B 06/1acTu
PVMCKOTO npaBa, KOTopble MPsIMO 3aTparnBalT TeMY Hallero UccneoBaHus.
KntoueBble c/ioBa: KOCMUYecKkoe NpaBo, PUMCKOe YacTHOe MpaBo, res communes
omnium, Mapc, He6ecHble Tena, BELHOe NpaBo, PUMCKME HOPUCTbI.
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NEPEBO/ CTATbW / MAKANAHBLL AYJAPMACHI

BainzakoB A.T.1 CaruHaes M.E.2

HaunoHanbHbIA UEHTP TrOCYAapCTBEHHOW Hay4YHO-TEXHUYECKOW 3KCMepTu3bl,
[enapTameHT NpaBoBOro obecneveHms r. Anmartbl, KasaxctaH

XKacnuiicknin yHnBepcuteT, kadegpa OpucnpyaeHumn, r. Anmatbl, KasaxcTaH

«MAPCUAHWNH» N PUMCKOE TNPABO

AHHOTauusa. B cTaTbe uccnegylTcss BOMPOCbl POM  PUMCKOTO npaBa B
pasBuTMM KOCMMYeckoro npasa B Pecny6nvke KasaxctaH. HecmoTps Ha To,
yto KasaxcTaH paTuuuMpoBas OCHOBHble MeXAyHapoaHble cornaleHus
B 06/11acTM MWPHOTO OCBOEHMSI KOCMWYECKOTO MPOCTPAHCTBA, HO OcCTalTCcs
HepaspelleHHbIMU OrPOMHOE MHOXECTBO MNPaBOBbIX NPo6/eM TeOopeTU4eckoro
U MpakTUYecKoro xapakrepa B 0651acTu KocMuyeckoro npasa. Ocoboe
3HayeHMe B KOCMWYECKOM MpaBe MMeeT BONPOC O MPaBOBOM pexuMe 06BHEKTOB
KocMuuyeckoro npocTpaHcTBa (Mapc v apyrne HebecHble Tena): Kakoil pexum
BeLlHbIX NpaB pacnpocTpaHseTcss Ha HebGecHble Tena; KakoB Nopsfok Ao6biun
pecypcoB Ha HeGecHbIX Tenax 1 npoueaypa ux npucBoeHuss? Ocoboe BHUMaHue
yaensieTcsi BonpocaMm NpaBOBOro perynnpoBaHus HebGecHbIX Ten v npobnemam
onpejesieHNs X NPaBoBOro pexuma (ecsim oOHW He MOryT 6bITb 06beKTamMu npasa
COGCTBEHHOCTU, TO Kakol PeXWM BELLHbIX MpaB Ha HUX pacnpocTpaHsieTca?). B
Xofle peanusalun OAHHOTO UCCeL0BaHUSi PacCMOTPEHbl UCTOUYHWKMA PUMCKOrO
npasa, YbM KaTeropuv v NpaBOBble KOHCTPYKLUM MOFYT cbirpatb 60MbLLIY posb
B peLleHnn akTyanbHblX Npo6nem kKocMmuyeckoro npasa. Oco6Goe BHMMaHue
yAenseTcsa npaBOBOW KaTeropum res communes omnium, paspaboTaHHOW
BblJaloWMMCs pUMCKMM topucToM MapumaHoMm. Karteropus res communes
omnium, MO MHEHU MHOTMX HOPUCTOB, MPSAMO 3aKpensieHa B MeXAyHapoAHbIX
cornateHnsax o6 OCBOEHUM KOCMMYECKOro mpocTtpaHcTBa. OfHaKo CyLLecTBYIOT
TeopeTMyeckMe U npakTuyeckMe npob6aemMbl Npy peanusauuu KaTeropum res
communes omnium B chepe KOCMUYECKOro npasa. [MoCKoMbKy Bbllleyka3aHHas
npo6nema o6nafaeT TEOPETMYECKUM XapakTepoM, TO B PaCKpbITUM 3TOrO
Bonpoca, 6e3yc/noBHO, MOMOrYT Hay4yHble paboTbl B 06/1aCTU PUMCKOrO npasa,
KOTOpble NMPSAMO 3aTparvBarT TEMY Hallero uccrefoBaHus.

KntoueBble crioBa: KOCMWYECKOE MNpaBO, PMMCKOE YacTHOe MpaBo, res com-
munes omnium, Mapc, HebecHble Tena, BelHOe NpaBo, PUMCKUE HPUCTbI.
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BeegeHune. B 2015 r. B MMPOBOIi KMHONPOKAT BbIXOAUT 3HAMEHUTbIN
unbm Pugnn CkoTta «MapcmaHuH» N0 OO4HOVMMEHHON KHUre JHAau
Beiiepa. CyTb hunbma 3aki4vaeTcss B TOM, 4YTO Ha Mapce ocTancs B
MoJIHOM OAMHOYECTBE aCTPOHABT MO MMEHN MapK YOTHW, 4bsA NOAroTOBKA
M CMeKasika TMoMOratT €My BbDKATb [0 NpubbITUA HOBOW rpynnbl
acTpoHaBTOB. Ho Kakoe oTHoweHue wmeeT uAbM «MapCuaHuH» K
lOpUAMYEcKoli Hayke W K pumckomy npasy? [eno B TOM, 4To B dhuibMe
6bl  3aTPOHYTHI  OPUANYECKME BOMPOCbI: B 4aCTHOCTW, BOMNPOCHI
KOCMMYECKOro npasa.

Bo - nepBbIX, B OAHOM 13 3an1M3040B huibMa Mapk YOTHU paccyxaaeT
0 [elicTBMM KOCMMYEcKOoro npaea Ha Mapce. B pgaHHOM criyyae, OH
ynomuHaeT cTaTtblo 2 «JloroBopa 0 npuHumMnax gesTenbHOCT! rocyaapcTs
NMo wuccnefoBaHWIO W UCMOJMIb30BAHUID KOCMUYECKOro MNpOCTpaHCTBa»,
BK/tOYasa JlyHy u apyrne HebecHble Tena, 3akpennswoowas MnpuHUMn He
NPUCBOEHNS KOCMUYECKOro MpPOCTPaHCTBa HEeOBECHbIX Ten CO CTOPOHbI
rocyfapcrtsa U YacTHbIX /vL,. 3aTeM, COor/iacHo cueHapuio dunbma, Mapk
YoTHU poskeH 6bln npubbiTb B Kpatep Ckuanapennu, rge Haxogutcs
B3neTHbIn MAV (Mars Ascent Vehicle), Ha KOTOpPOM OH AO/MKeH 6bin
nodHATbCA A0 kKopabns «lepmeca». [lockonbky TeppuTopuss Mapca
He TMOANEeXWT HauuoHasIbHOMY TMPUCBOEHUI0 - a Mapky YOTHU He
npenocTasnsaAnn npasa Ha npuceoeHue B3sieTHoro MAV, To Mapk YoTHu
cnpaBe/IMBO CTas OTHOCUTL Ce651 K KOCMUYECKMM NpaTam, 3axBaTUBLLWIA
KOCMMYECKUA kopabsb B MeXAyHapOAHbIX BOAAX.

[Janee, kak n3BecTtHo, B pusibMe Mapk YOTHM 3aHuMascs Aobblueit
MOMIEe3HbIX UCKOMaeMbIX (OH WCMOAb30Basl MAapCUAHCKUIA TPYHT ANns
BblpAlMBaHUSA  CEMbCKOXO3ANCTBEHHbIX  Ky/JbTyp W MapCUaHCKyto
aTMmocchepy AN Npou3BoACTBa TOMAMBA), W OCYLWECTBAAA HayuyHble
nccnenoBaHus nytem cbopa pasnuuHbiX 06pa3LoB MapCUaHCKON MOYBbI.
W Bbilweyka3aHHbIli anu3o4 B ounbMe CTaBWUT nepen HamMy WHTEPEeCHbI
BOMPOC: Kakoii NpaBOBOV peXvWM MPYMEHUM K W3BJIEKAeMbIM pecypcam
Ha HebecCHbIX Tenax, ecnvM nocnefHne He nognexar HauuoHa/lbHOMY
NnprucBOeHN0. B pamkax Hawero uccnefoBaHus Mbl NnoctapaemMcs naTb
OTBET Ha AaHHbI BOMNpPOC.

Bo - BTOpbIX, HECMOTPS Ha 61arononyyHbln ncxon hunbma, kapTuHa
Pugnn CkoTTa - no npuHumuny volens-nolens - cTaBUT UHTEPECHbI BOMPOC
ONS Hallell lopuanyeckoli Hayku: Kakoil MpaBOBOW pexuM AelicTBYeT B
OTHOLWLEeHUN nnaHeTbl Mapc u Apyrux HebecHbix Ten? CylecTBYIOT N
NnpaBoOBble KOHCTPYKLMK, MO3BONAIOLME 3aKOHHO NpucBanBaTtb Pecypchbl,
006bITble Ha HebecHbIX Tenax, Henoanexawux HaunoHasibHOMY U
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yacTHOMy npucBoeHuto? Kakve opmbl BAafeHUs NermTuMusnpyoT
npaBo 6yAyLIMX KONOHUCTOB HebecHbIX Ten (Mapca) Ha ncnofnb3oBaHue
NPUPOAHBLIX PecypcoB HebecHbIX Ten?

UTtobbl AaTb OTBETbl Ha BbILWECTOALWME BOMNPOCHl, Mbl HE TOJIbKO
npoBefemM KpaTkUili aHa/in3 OCHOBHbIX UCTOYHMKOB KOCMMWYECKOr0O npasa,
a Takke obpaTtMmMmcsa K pUMCKOMY npasy.

Ho kakoe OTHOLUeHME MMeeT pMMCKOoe MpaBo K uccnegyemoii teme?
CyTb B TOM, 4YTO B PUMCKOM MpaBe CYLLeCTBYIOT NpaBoOBble KaTeropuu,
nMerLme BO3MOXHOCTb YTOUHWUTb NPaBOBOW pexum Mapca U UHbIX
HebecHbIXx Ten. [aHHOl BaxHeilleil kaTeropuein aBnseTcsa res
communes omnium, 3akpensieHHolW BO MHOTMMX MeXAyHapoaHbIX
cornaweHusax B cdpepe OCBOEHUS KOCMUYECKOro MpocTpaHcTBa. Takum
obpasomM, Ana 605ee TOYHOroO UccrefoBaHUA TeMbl HacTosALWel cTaTbu,
Mbl [O/DKHbI cAenaTb HEKOTOpble YTOYHEeHUS: OYeHb BaXHO OT/AU4YaThb
Takue MOoHATNE Kak 06 beKTbl KOCMUYECKOro npasa (K KOTOPbIM OTHOCATCSA
KocMuyeckue annapatbl, KOocmuyeckne kopabnu wu T1.4.), o06nactu
kKocMmunyeckoro npocTtpaHcTBa (FCO, Toukn nubpaumn) n HebecHble
Tena (Mapc, acTepoufbl, 3Be3bl, NaaHeTbl). ITO pasHble 06BLEKTbI
NpaBoOBOr0 perysiupoBaHus, KOTOpble 3ac/yXuBalwT OTAeN1bHOro
Hay4yHOro aHasnamsa.

Moatomy B cTaTbe 6yayT m3yyaTbCs Npo6semMbl NPaBOBOrO pexuma
HebecHblX Ten (Ha npumepe Mapca), MMeEKLWUX BaXKHOE 3HayeHue
O 3KOHOMMYECKOro U TeXHOJI0rM4yeckoro nporpecca 4enoBeyecTsa.
M Bonpocbl npaBoBOro pexuma Mapca, npob6nemMbl nNpaBOBOro
perynupoBaHus A06bl4M NONE3HBLIX WCKOMaeMblX - BCE 3TO [AO/DKHO
n3yyaTbCs C NPYMEHEHUEM PUMCKOro npasa.

Llenb paboTbl - packpbITVe NOHATUSA res communes omnium, MMeto-
wee 605bwWwoe 3HayeHne Ansa adhdEeKTMBHOrO onpegesnieHnss npaBOBOro
cTtatyca Mapca napyrux HebecHbIX Tefl, aTakke pa3paboTkm apheKTUBHbIX
NpaBOBbIX MEXaHW3MOB A1 peryMpoBaHUs 06LeCTBEHHbIX OTHOLLEHWIA
B cpepe ocBoeHuss Mapca u Apyrux HebecHbIX Ten.

[na peanusaunm noctaBneHHON Uenu, cTaBATCcA cnegyloline 3agauu:

1 YcTaHOBUTb MNOTEHLUMA/IbHYI0 BO3MOXHOCTb  PacnpocTpaHuTb
OencTBMA KOHLEenumm res communes omnium B TOM NOHWMaHWUU, KOTOPbIM
OHO HajenseTcsa B PUMCKOM MpaBe, K KOCMWYECKOMY MpPOCTPaHCTBY W
HebeCHbIM Tesnam;

2. OnpegenuTb NpPO6G/EMHblE BOMNPOCHI MPW MPUMEHEHWM res com-
munes omnium B OTHOLWeEHUM Mapca u Apyrux HebecHbIX Ten;

3. PaccmoTpeTb BOMPOC O HaAMuMM MNPaBOBbIX KOHCTPYKUWIA,
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CMOCOOHbIX Y3aKOHUTb A00bIYY Y NPUCBOEHME MOJIEe3HbIX UCKONaeMblX Ha
Mapce u gpyrnx HebecHbIX Tenax.

MeToabl nccnefoBaHusa. MeTodbl MCCefoBaHUA BKIOYAOT B cebs
npMMeHeHne o6LLeHayUHbIX U YacTHbIX MeTOAOB MNO3HaHUsA. OCHOBHbIM
MEeTOAOM MNO3HaHUSA, WCMO/Sb3yeMblM B CTaTbe, fABMSeTcs (PopMasibHO
— OpUAMYECKNA, KOTOPbLIA BKIOYAEeT B cebs aHaniM3 HOPMAaTUBHbIX
NpaBOBbIX aKTOB B 06/1aCTV KOCMWYECKOro NpaBa, a Takke WCTOUYHUKOB,
KOTOpble HenocpeacTBEHHO OTHOCATCS K Halel Teme.

B xoge peanusauuu uccnepoBaHus  6yayT  MCNOSb30BaTbCA
MeXAyHapoHble cornaweHuss 06 0CBOEHUN KOCMMUYECKOr0 NPOCTPaHCTBa,
HayuyHble CTaTbM OTEYEeCTBEHHbIX W 3apybexHbIX Y4YeHblX, Tpyabl
3akoHogarteneli PMMcKoro npasa, Kacawlmecs TeMaTuky nccnenoBaHus.

Ocobylo BaXHOCTb A1 peanu3aluu uccnefoBaHns ABASETCS CTaTbsA
JOKTopaHTa YHuBepcuteTa JleigeHa AHgpea Kanyp3o noj Ha3BaHUEM
«The Non - Appropriation Principal», onyénnkoBaHHas B okTs6pe 2018 r.

Pe3ynbTaTbl nccneposaHus u obcyxaeHne pesynbTtatoB. [Ans
Havyana uccnepoBaHus 66110 HEOH6XO0ANMO MMeETb ObLLee npeacTaBieHue
0 nnaHete Mapc.

fABnascek YeTBepTOi NnaHeToi B Hawei ConHeYvyHol cucteme, cpegHee
paccTtosiHme Mexgy 3emneii u Mapcom coctaBnseT 12,5 CBeTOBbIX
MWHYT, NpY MakCMMasibHOM pacCTOSHUW — 3 CBETOBble MWHYThbI, Npu
MUHUMabHOM — 22 MWHYThI. Mepuoa BpalwieHus Mapca BOKpYr CBoOei
ocu cocTtasnset 24 4. n 37 Mu., a rof TaM cocTtaBnsieT 686 AHel (conos).

Tak Kak Ha Mapce npakTuyecku oTCyTCTBYeT aTmocdepa U MarHUTHoe
none, To KpacHaa nnaHeTa siMlIeHa PacTUTE/IbHOIO W XMBOTHOTO MUpa.
OTO O3Ha4aeT, 4YTo 6yAyWMM KOMIOHUCTaM He 6yAyT AOCTYMHbl MHOrvMe
06BbEKTbI FPaXAAHCKUX NpaB TakMe Kak XWBOTHble, BOAHblEe pecypchbl, a
3eMefibHble y4acTkn He ByayT UMETb Kakoi - NM60 LEeHHOCTU, MOTOMY YTO
Ha HUX HEBO3MOXHO BblpalluBaTh ypoxai. INpy aTOM CTOUT OTMETUTb, YTO
Hegpa Mapca cofepxaT nonesHble uckonaemble. Tak, B Hegpax KpacHoi
nnaHeTbl UMEKTCHA 3asieXxy BOAAHOro NbAa, Meau, xenesa, Bosibhpama,
peHus,ypaHa v 3050Ta.

MexayHaponHoe 3akoHoAaTeNbCTBO B 06/1aCTM KOCMUYECKOro npasa
X0TH 3anpeLiaeT HauMoHaslbHOEe MPUCBOEHNE KOCMUYECKOro NpocTpaHcTBa
N HebeCHbIX Tes, HO He YTOYHSAEeT NpaBOBOM pexXuM Heap HebecHbIX Ten
(B wacTHocTM, Mapca). A npu KonoHusauum KpacHoW nnaHeTbl U opyrux
HebeCHbIX Tes, AaHHbI BOMPOC CTAHET OYEHb aKTyasibHbIM.

Tak, no MHeHuto npogeccopa C.K. AiigapbaeBa, akTuBHas
3KOHOMUYEcKass [AeAaTesIbHOCTb BeAyluxX rocyfapcTtB mMupa B OCBOEHUU
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KOCMWYECKOro  MpOCTpaHcTBa BfevyeT HeobxoAMMOCTb  NpaBOBOro
perynmpoBaHus KocMmnyeckol aestensHocTu [1, c. 134]. B gaHHOW yacTtu
Mbl AONO/THUM, YTO BbllLeyKa3aHHbI BONPOC HEOO6XO0AUMO U3y4vaTb C TOUKN
3pEHMS PYMCKOro npasa WM HayKy rpaxaaHCKoro npasa, KOTopoe AO0/HKHO
onpefennTb MNpaBoBO pexum Mapca, HebecHbIX Tesl U Ao6biBaeMbixX
pecypcoB, ucnosb3yemble AN YA0BNETBOPEHUS 3IKOHOMUYECKUX HYXA,
rocygapcTs, a BO3MOXHO — A5 MNPOMbILWIEHHOCTU (B CaMOM JasiekoM
Gyaywiem).

Mpu un3yyeHUM NpaBoOBOro pexuma Mapca n Apyrux HebecHbIX Tes
Mbl JO/IXKHbI ONMPAaTbCA Ha Hay4yHble AOKTPMHbI PUMCKOrO npasa W Hayku
rpaxgaHcKoro npasa M akTVBHbIM 06pa30M BHeAPATb B MeXAyHapoAHble
OOroBopbl, opmupylolime nNpoYHbIi  NpaBoBOM  PyHAAMEHT  Ans
JanbHelilero MMpHOro OCBOEHUSI KOCMOca.

Ona npepoTBpaweHns B OyAywem  MpaBOBblX  KOH(MKTOB
npu ocBoeHun Mapca 6bl1M  NPeayCMOTPEHbl  crefyiolme  Mepbl:
MeXxayHapoAHble corfaweHuss B 06/1acT  OCBOEHWUS KOCMUYECKOTro
npoctpaHctBa (CornaweHne o JlyHe, 1979 r.) 3akpennsT MApuHUMN
He MNpPUCBOEHWs HebecHbIX Tes, a Bblgawlnecs AOCTUXEHWUS B cdepe
N3y4eHUs1 KOCMUYECKOro NPOCTPaHCTBa He MOryT 6biTb OCHOBaHueM A/
npuobpeTeHns npasa COOGCTBEHHOCTM Ha HebecHble Tena (Mapc) [2, c.
121]; ctatba 11 CornaweHus o JlyHe (3TOT MeXAyHapoAHbIi AOKYMEHT
MOXHO MPUMEHATb B OTHOWeEHMM Mapca u Apyrux HebGecHbIX Ten) Bce
npupogHble pecypcbl JlyHbl (Mapca W Apyrux HebecHbix Ten) O6biin
06bABMEHbI «BCEOOLIUM OCTOSSHUEM YenoBevecTBa».

OT0 03Ha4aeT, 4To rocyAapcTBa He npuobpeTaloT npasa CO6CTBEHHOCTH
Ha HebecHble Tena npu A06blYe MOME3HbIX MCKOMAeMbIX U pasmeLLeHun
Hay4yHbIX flabopaTopuil, KOCMWUYECKUX CTaHUWA Ha MNOBEpPXHOCTH
HebecHbIX Ten. OgHako NyHKT 3 ctaTbu 11 CornaweHus o JlyHe 1979 ropa
He yCcTaHaB/MMBaeT 3anpeTa Ha NpUcBoeHne A06bITbIX PECYpPCOB, KOTOpble
MOryT ObITb 06bekTamMu npaBa COOGCTBEHHOCTW COr/laCHO MpUHLMNaMm
rpaxgaHckoro npasa. Tak, Mo MHeHuto npodeccopa B.M. MocTbiweBa, 3To
cBMAeTeNbCTBYET O TOM, YTO rocyfapcTBa He HaMepeHbl ycTaHaB/MBaTb
3anpeT Ha NPUCBOEHWE A06bITbIX PEecypcoB W, B 4aCTHOCTU, A0ObITble
pecypcbl Ha Mapce MOryT ctaTb 06bekTaMy npasa CO6CTBEHHOCTM [3, C.
96].

BaxHellwuMMm Wwarom B COBEPLUEHCTBOBAHWM MNpPaBOBOr0 pexuma
Mapca u gpyrnx HebecHbIX Tef1 CTAHOBUTCS BBeAEHME B MeXAyHapoaHble
cornalleHmst 06 0CBOEHMM KOCMUYECKOTr0 NPOCTPaHCTBa TEPMMHA «06LLLEro
OOCTOSHUS YenoBe4vecTBa», NPeasIoOKEHHOro apreHTUHCKUM pUcToM A.
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Kokkoli B 1963 rogy. OH npegnaran cunmtatb KOCMUYECKoe NPOCTPaHCTBO
res communes humanitatis (Bceobwee pocTosiHMe 4yenoseyectsa). B
KayecTBe 060CHOBaHMA cBoei no3uuum A. Kokku nuweT, 4to pexum Mapca
N ApYrMx HeGecHbIX Ten MmeeT OAMHAKOBble OCHOBAHWA C NPaBOBbIM
pexmMmom gHa mopel n okeaHoB [4, ¢.153]. [pyroit apreHTUHCKUIA pucT
— M. deppepa — nuweT, yto Mapc n gpyrne HebecHble Tena no CBOEN
npupoAe He nNpuHaanexar HUKOMY, — res nullius — HOBbI xapakTep res
communes humanitatis, koTopbIli onpegensieT 3aKOHHOCTb 3KcnyaTaLlum
NPUPOAHBLIX pecypcoB Ha Mapce u Apyrux HebecHbIx Tenax [5, c. 146].

M3 Te3nCcoB BbIWEYNOMSHYTbIX YYEeHbIX MOXHO cAenatb BbIBOA,
4YTO Hay4yHO - uccnepoBaTesibCckas AeATeNbHOCTb 4YefioBeka M fobblua
pecypcoB Ha Mapce u Apyrmx HebecHbIX Tefax Heu3BexHO MNOoBeYET
BO3HUKHOBEHWE onpenenéHHbix hopM BrafeHNss Ha HeKOTopble Yy4acTKu
noBepxHocTn Mapca, a o6blva pecypcoB 1 Hay4yHO - 1ccnefoBaTesibckas
OeATeNbHOCTb NpUBeAeT K CO34aHni0 HOBbIX hopm Belel (MM 06beKToB
WHTENNEeKTyanbHOl  COBCTBEHHOCTM), KOTOpble 6yayT  NPUCBOEHbI
cyb6bekTaMy KOCMMYECKoro npasa.

Takum o06pa3om, BO3HUKaeT napajokcanbHas cuTyauus, Tpebyouias
TeopeTNKO — NPaBOBOro peLUeHUs: MexayHapoaHble 4OoroBopsl B o6nactu
MMWUPHOr0 OCBOEHWS1 KOCMUYECKOr0 MPOCTPaHCTBa, 3aKpensaoT NPUHLKN He
npuceoeHns Mapca v Apyrnx HebecHbIX Tef, HO MMPHOe OCBOEHMEe KocMoca
B/leYeT lopuamnyeckne nocneicTsms BeLLHO - NPaBoBOro xapakrepa; Mapc
n apyrme HebecHble Tesla HaxoOATCA BHe rpaxAaHckoro o6opoTa, HO B
6yaylemM Ha ux NOBEpPXHOCTW 6yayT MpoBOAUTLCA paboTbl MO [06blYe
pecypcoB; ecnun Mapc n gpyrne HebecHble Tefnia He MOoryT 6bITb 06 beKTamm
4YacTHOW ¥ rocygapCTBEHHON COBCTBEHHOCTU, TO KaKOW BELLHO - MpaBOBOW
pexvuM NPUMEHUM K BbllleyKa3aHHbIM 06bekTaM KOCMUYecKoro npasa?

Kaknum 06pa3om BO3MOXHO pewnTb 3Ty NpasBoByK npobnemy? [Ans
TOYHOTO WCCefoBaHWA Halwero Bonpoca Mbl 6yaem  KCNofb30BaTb
prMckoe npaBo, CNOCOBHOE OTBETUTb Ha NOCTaB/IeHHble BOMPOCHI. UTak,
B PMMCKOM MpaBe CyllecTByeT npaBOBas kaTeropus, kotopas no Ayxy
N CMbICNy codeTaeTcs c gucnosuuueli ctaten Il JloroBopa 0 npuHumunax
OesATeNlbHOCTM  rocyAapcTB MO UCCAefOBaHUID U UCNOJIb30BaHUI0
KOCMWYECKOro MpocCTpaHcTBa, BkIwYasa JIyHy W apyrne HebecHble
Tena - 3TO res communes omnium - Belw, NpuHagnexaiime Bcemy
yenioBe4vyecTBY.

B pumMckoM npaBe BeliM KaTeropuMm res communes omnium Ttakxe
He MoANexXaTt OTUYXAEHUIO U He MOryT ABNATbCHA OO6bekTaMy YacTHOW U
rocyfapcTBeHHOl cO6CTBEHHOCTN. OHM Kak 6bl HAX04ATCA B NONb30BaHUN
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N pacrnopsixeHnun BCero yesiopeyectsa (omnium - BCEro Yes0BeYeCTBa).

BaxHbIM hparMeHTOM O 3Ha4YeHun res communes omnium B PUMCKOM
npaBe ABNAKTCA UWUTaTbl PUMCKOrO topucta MapuuaHa, oTpaxeHHble B 8
TuTyne Aurect nof HassaHueM «De divisione rerum et qualitate»:

D.1.8.2 (Marcianus 3 institutionum) pr. Quaedam naturali iure commu-
nia sunt omnium, quaedam universitatis, quaedam nullius, pleraque sin-
gulorum, quae variis ex causis cuique adquiruntur. 1. Et quidem naturali
iure omnium communia suntilla: aer, aqua profluens, et mare, et per hoc
litora maris.

BaxHO oTMeTUTb, 4YTO B 3TOM dhparmeHTe MapuuaH nepeuyvcnseT
06BbEKTbI MaTepuasibHOro Mupa (NpoToYHas BoAa, BO34YX U MOPCKOW
6eper), oTHocsWMecs K res communes omnium [6, c¢. 125]. OpgHako
MapumaH He nepeyncnseT OCHOBHbIe NPU3HAaKN KaTeropuu selueli res com-
munes omnium 1 He pasrpaHuyMBaeT WX OT 06BLEKTOB rocyAapCTBEHHOM
(o6uieHapogHoii) cOBCTBEHHOCTH.

HecmoTps Ha Kaxyllylocs HefopaboTKy kaTeropuu res communes
omnium B pabotax MapumaHa, uaes o 3Ha4MMOCTU res communes omni-
um nprobpeTaeT CBOI aKTyaslbHOCTb B 3NOXY TEXHOOMMYECKOrO PbIBKA,
NO3BOMIAIOWMNIA YesioBeYeCTBY MOKOPUTbL KOCMOC. W caMbiM  BaXKHbIM
BOMNPOCOM NPV OCBOEHUM KOCMNYECKOTo NpOCTpaHCcTBa ABnseTcsa npobaema
0 O06bekTax, KOTOpble WCMOMAb3YTCA B KOCMUYECKMX nporpammax
[7, c. 18].

Vaes 0 BaXXHOCTUN BHEAPEHNUS B KOCMUYECKOe NpaBo KaTeropuu res com-
munes omnium AN onpegesnieHvs NpaBOoBOro pexuma Mapca u gpyrux
HebeCHbIX Tesl HaxoAuT CBOe pasBUTUE B Hay4yHOW cTaTbe [AOKTOpaHTa
YHuBepcuteTa JfleligeHa AHgapea Kanyp3o nof HasBaHuem «The Non -
Appropriation Principal», ony6sMkoBaHHOW B OKTsibpe 2018 roga. Tema
nccnefoBaHus Kanyp3o nocBsileHa KaTeropusiM pPUMCKOro npasa,
NPUCYTCTBYIOLLMM B KOCMUYECKOM NpaBse: 0Tpac/in, UMeKLLeil BaxkHelwee
3HavyeHue ANsA MexayHapoAHoro npasa W npasa 6yayuiero. OCHOBHas
nages Kanyp3o 3akniyaetrcs B TOM, YTO TeOpusi PUMCKMX HOPUCTOB O
CyLLeCTBOBaHMM Bellel res communes omnium MOXeT 6bITb NpUMeHeHa
0151 COBEpPLUEHCTBOBAHMSA MPaBoBOro pexuma Mapca n gpyrnx HebecHbIX
Ten. Mpu aTom Kanyp3o yBepeH, YTO HeobXoauMbI NOHATUIHBIA annapart
N MexaHW3Mbl perysimpoBaHus KOCMMYECKOro npasa 6biin paspaboTaHsbl
pyMCcKoli topucnpyaeHumein. MoaTomy Mbl ceiivac Bkpatue pasbepem ero
OCHOBHbIE Te3WCbl 0 MPUMEHEHWM res communes omnium K NpaBoBOMY
pexumy Mapca n apyrux HebecHbIx Ten.

B nepsom naparpacde cBoeit paboTbl Kanyp3o aHann3npyeTt OCHOBHble
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06BbEKTbI MaTepuanbHOro Mupa, BXoAsfllMe B res communes omnium
COr/lacHO pUMCKOMY MpaBy: BO3AyX, MPOTOYHasA BoAa, MoOpe, MOPCKOW
6eper. Kanyp3o onpepgensieT gaHHble 06bekTbl Kak «out - of - the -
world», nmerowme B PUMCKON HOPUCIPYLEHUUN aHaNlorTMyHoe 3HauveHue.
OTW 006BbEKTblI 6bIAM NpeaMeTOM perynupoBaHus npaBa Hapogos. Ans
BHeceHus1 6osblleil ACHOCTM B paccmaTpuBaemblii Bonpoc, Kanyp3so
npegsaraeT Takoe CpaBHEHUe: TO, YTO HaXOA4MI0Chb B rPaHULAX PUMCKOTO
rocyfapctea — MOXHO cUMTaTb nnaHeTol 3emns, a To, YTO HaxoauTcs 3a
npegenamu puMCKOro rocygapctsa — 3TO KOCMUYECKOe MPOCTPaHCTBO.
Mo3ToMy B OTHOLUEHUN OOGBEKTOB KOCMWUYECKOrO MPOCTPaHCTBA MOXHO
NPUMEHATbL KaTeropuio res communes omnium. VIMEHHO 3Ta pumckas
Kateropusi 4o/mkHa ctaTb oyHaameHToM ans Corpus luris Spatialis.

Janee, Kanyp3o aHann3npyeT NOHATUE «BeLLM» N CUCTEMY OOBEKTOB B
pYMCKOM 4acTHOM npaBe. OAHako B paboTax ['as OH He HaxoAuT NPSMOii
CCbIJIKA Ha BelUM U3 KaTeropum res communes omnium:

[.2.1 pr.: quaedam enim naturaliiure communia sunt omnium, quaedam
publica, quaedam universitatis, quaedam nullius, pleraque singulorum,
quae variis ex causis ciuque adquiruntur.

B aTOM (hparmeHTe Mbl BUAUM, YTO pasfefieHne Belleli Npous3BoanUTCS
no MNPUHUMNY WX MPUHALMIEXHOCTU U Nopsgky npumeHeHus. bBonee
OOCTYMHble BeLLyM ABAAI0TCA res communes, HeOoCTyMNHble Belmn — 370 res
privatorum. Beww 13 obweHapoaHO COOGCTBEHHOCTU U 06BEKTLI YACTHOM
COBCTBEHHOCTU NpUHaanexaT KOHKPeTHOMY cyObekTy - Bnafenbuy, res
nullius He NpuMHagnexart Kakomy - iM60 sy, HO MOTYT 6bITb NPUCBOEHBI.
A BelM res communes omnium nNpakTUYeckU suLleHbl COBCTBEHHUKA
N He MOryT OblTb MpPMBATU3UPOBAHbI U HaUMOHANU3MPOBaHbl. TO ecTb
No6oin cybbekT npaBa (HE3aBUCMMO OT HaLMOHa/IbHOCTW, FpaxaaHcTBa)
pacnonaraet cBO60OAHbIM AOCTYNOM K 3TUM Bewam U UMeeT npaso
6ecnpenATCTBEHHO MMM MOIb30BATLCS.

OpHako ansa 6onee SICHOroO npegcrtasBseHust 06 n3yvyaemolr Teme, Mbl
obpaTtumcs K gpyromy dparmeHTty us NHctutyuuii ras:

[.2.1.1: Et quidem naturali iure communia sunt omnium haec: aer et
aqua profluens et mare et per hoc litora maris.

34ecb lali nuweT, 4To AaHHble 06bekTbl (BO34yX, MPOTOYHAsA BOAA,
MOpe W MOpPCKOI 6eper) He Moray OblTb NPUCBOEHbLI APYTMMU SMLaMU 1
Haxo4unch BHe rpaxgaHckoro obopoTa. Yto kacaeTca Mmopckoro 6epera,
TO 3TO BCEe 3aBUCENO OT KOHKPETHOW cuTyaumn npaBoBoOro xapakrepa (ad
hoc). Ncxoas v3 BbllwenpuBeAeHHbIX umTaT u3 NHectutyuuii Mas, Kanypso
BblAeNSeT OCHOBHblEe MPW3HaKN KaTteropuu Bellei res communes omni-

138



HoBocTu Haykmn KasaxcTaHa. Ne 3(166). 2025

um: cBOGOAHbIA JOCTYN K 3TUM 06bekTaM; cBo6oAa WX MCMNOMb30BaHUSA
N MPUMEHEHNs; 3anpeT Ha MX YacTHOe U HalMOoHas/IbHOe MNpPUCBOEHMWE [8,
c. 32]. Janee, aHann3npys 3Ha4YeHNE W COOTHOLUEHME MOHATUSA HeBEeCHbIX
TeN W APYrMx 0OGBEKTOB KOCMMYECKOrO MPOCTPaHCTBA C NpUHLMNaMu
HeoTuyXXaaemocTu, Kanyp3o nuwet, 4To HebecHble Tena Heobxoaumo
BOCNpPMHMMATb KakK «BMeCcTuauwa» (contenitore), a pecypcbl, KoTopble
6yayT [obbiBatbCsa - «COAepXMMbIM» (contenuto). HebecHble Tena
(Bknoyasi Mapc) sSiIBNSOTCS HEOTUYYXAaeMbIMU 06beKTaMn KOCMUYECKOTO
npaBa (He wumetlowme CcOOBCTBEHHUKA), HO PECYPChbl, KOTOPbIMUA OHU
pacnonaralwT, MOryT ObiTb 06bekTamMu rpaxgaHckoro ob6bopoTta WU
npuceBamMBaTbCsl Cy6GbEKTaMUM KOCMUYECKOro npasa.

MpaBoBasi KOHCTPYKUMSl, npeasoxeHHass Kanyp3o, aHanoruyHa
KOHCTPYKLMMW JINYHOTO CEPBUTYTA B PUMCKOM YACTHOM MpaBse - y3ydhpyKTy.
Mpu peanunsaLmm AaHHOTO JIMYHOTO CeEpBUTYTA Yy obnagarens ysydpykra
(y3ydopykTapuii) MmeeTcss MpaBO Ha Wu3BfedvyeHWe nnaofos (Uusus) wu3
BELLM, HaxofsLelhcsa B YyXOl cO6CTBEHHOCTWU. DTU M/0AbI CTAHOBUINCH
COBCTBEHHOCTbLIO y3ydhpyKTapus ¢ MomeHTa mx cbopa - perceptio [9, c.
245]. Takum o6pa3om, Npu NPOBEAEHUN aHaNorMm ¢ y3ydpykToM MOXHO
c 60NbLIO AoNeil BeposITHOCTM yTBEpXAaTb, YTO no3vuust Kanyps3o no
BHEZPEHWIO PMMCKOl KaTeropuMm res communes omnium B KOCMUYecKoe
npaeo ABNsieTcs 060CHOBAHHOWN M NOTMYHOIA.

OpHako Kanyp3o (kak ¥ MHOrMe Apyrue y4yeHble -  OpPUCTHI)
COBEpLUEHHO ynycKkaeT n3 BuAy Borpoc o hopme BrageHusi Ha Mapc u
Apyrme HebecHble Tena, koTopas Heu3beXHO BO3HUKHET Y CyObekToB
KOCMMYECKOro npasa. Yto mbl umeem BBUAY? [leno B TOM, 4TO cTaThs 11
«CornaweHus o JlyHe» 06bABNSAET KOCMUYECKOe NPOCTPaHCTBO (BKo4Yas
HebecHble Tena) «BCeOoOLVM AOCTOSHMEM YenoBeyecTBa», OAHAKO He
pacKpblBaeT CMbIC/T 3TO/ HOPMbI C TOUYKM 3PEHMS BELLHOTO npaBa: MOXHO
1 cunTaTb €AUHCTBEHHBIM COOCTBEHHMKOM KOCMUYECKOro NPOCTpaHCTBa
Ye/I0BEYECTBO CO BCEMW BbITEKAKLUMMU MPABOBLIMU MNOCNEACTBUSIMU?
Kakasi chopma BnageHust npuMeHuma [AN1si CYyObEKTOB KOCMMWYECKOro
npaBa Ha Mapc u gpyrue HeGecHble Tesia B YC/IOBUSIX MOJIHOTO 3anpeta
Ha 4YacTHOe U HalMOHa/IbHOe NPUCBOEHME KOCMUYECKOrO NpocTpaHcTBa?

Mpy NpUMEHeHWM KaTeropuyM res communes omnium K NpaBOBOMY
pexuMy Mapca ¥ gpyrnx HebecHbIX Ten pakTuyeckn ynpasgHsieTcs
CyObEeKTVBHbI NPU3HaK BMafeHuss — TO €eCTb McYe3aeT KOHKPETHbIA
Cyb6bekT npaBa, WMMeWLWWiA BOMKO YyAepXMBaTb BelWb B COOGCTBEHHOM
B/1AAEHUN 1 MOMb30BATbCS €K B CBOMX MHTEpecax.

MHaue roBopsi, 4e/I0BEYECTBO He SABMISIETCS MOSIHOLEHHbIM CYObEKTOM
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yacTHoro (ny6svM4yHOro) npaea, a oblias Teopuss npaBa Ha AaHHbI
MOMEHT He npejycMaTpuBaeT c/iyyau, Korga 4enioBevyecTBO MOXeT
cTaTb Kak TakoBbIM Cy6bHEKTOM npasa.

OueBuAgHO, 4TO pApyrve cyb6bekTbl KOCMUYecKoro npaBa —
rocygapcrtesa, MexAayHapoAHble opraHusauumn, acTpoHaBTbl — 6yayT
hakTnyeckn rocnoncTeoBaTh Haj HebGecHbIMM TenamMmu U M3BMekaTb
N3 HUX Nofie3Hble CBOICTBA. 34eCb BO3HMKAET aHa/N0rM4yHbIi BONpOC:
kakas dopma BnageHus (yaep)xaHus) BO3HMKAET Yy BbllleyKa3aHHbIX
cybbekToB npasa? byaeT Au 310 BageHue TONbKO (hakTUHeCKUM
yaepxaHnem Bewm (possessio naturalis), nan BnageHne 6yaet uMeTb
nopugnyeckme nocneactemsa (possessio civilis)? MNpu aToM BNageHue
Ha Mapc u apyrne HebecHble Tesa AO/KHblI MMeTb Takol xapakTtep,
4YTo6bl He HapywaTtb MPUHLUN HEeOoTUYYXAaeMOCTU BbllleyKa3aHHbIX
06BbEKTOB KOCMUYECKOro npa.a.

BoiBOoA. B xopge npoBefAeHHbIX UCCNeAOoBaHWA  Npuwan K
cnefyluMM BbiBOAAM:

1. Tlpu coBepLIEHCTBOBAHUM HOPM W MNPUHLMMIOB KOCMWUYECKOrO
npasa Heo6xo4MMo yaensaTb nepBoCTeneHHoe BHUMaHue
MMYLLECTBEHHbIM BOMpOCaM, BO3HUKAKLWWM B MNpoLecce O0CBOEHUSA
Mapca wun papyrux HebecHblx Ten. Kak cnpaBefnneBo oTMevaeT
npogpeccop [A.¥Y. bailiTykeHoBa, u4TO HeobxoaMmo npuaaBaTtb
0653aTeNbHY0 OPUANYECKYI0 CUNY MEeXAYHAapOoAHbIM cOrfnaweHnsm u
npuHuunamMm B cpepe ocBOoeHMs Mapca v gpyrnx HebecHbIxX Ten. U mbl
yBEpEeHbl, YTO B AOCTMXKEHUU AaHHON Lenu MOXeT cbirpaTtb cuctema
pUMCKOro npasa, pacnonarawwas Heob6XoAUMbIM MOHATUHbBIM
annapartom [10, c. 114].

2. Pumckoe npaBo pacnonaraet [AOCTaTOYHbIM KOJMYECTBOM
Hay4yHON TEepPMUHOMAOTMU ANS TOYHOrO ONMCaHWSA NPaBOBOrO pexuma
Mapca u Apyrux HebecHbiXx Ten. OfgHMM u3 dyHAAMEeHTaNbHbIX
TEPMUHOB  SBASETCA res communes omnium, noAXo4sLwuia
ONa  ycTaHOBNeHMs cMmbicna cTtatbn Il «[ljoroBopa O npuHUmMniax
OeATeNnbHOCTW rocyfapcTB N0 UCCNefOoBaHUK WM UCMOb30BaHUI0
KOCMMYECKOro npocTpaHCcTBa», BkAw4as JIyHy W gpyrue HebecHble
Tena. Mbl nonaraem, 4YTO BHeApeHWe TepMUHa res communes om-
nium Ans onucaHus NpaBOBOro pexumma Mapca U UHbIX HEeBECHbIX
Ten AO/KHO CONpoBOXAAaTbCA C COOGMAEHWEM NpUHUMNA TECHOro
COTpyAHMYECTBa Mexay rocygapcrsaMmu npu onpegeneHuy npasoBoro
pexuma Mapca u gpyrux HebecHbIx Ten. Mo mHeHuto C.N. CbiNKUHOM
- «MpuHUMN coTpyAHu4YecTBa npegnonaraeT 0643aHHOCTb
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rocyfgapcTB COBMECTHO NPOBOAWTbL AEeATEe/bHOCTb B 06nacTwu
noagepXxaHus mexayHapogHoro mvpa un 6esonacHocTu» [11,c. 122].
C faHHbIM MHEHWEeM aBTOpPbl CTaTbW MOJIHOCTLIO CONMMAAPHDI.

3. HayuHbii Tpyn Kanyp3o «The Non - Appropriation Princi-
pal» cnoco6cTByeT AyylwlemMy MOHUMaHWIO MPaBOBbIX KaTeropuii - B
TOM u4ucfie res communes omnium, — KOTOpble MNPOYHO BOLWAN B
Kocmuyeckoe npaso. 3acsyra Kanyp3o 3akiwyaeTcs B TOM, 4YTO OH
npoaHann3MpoBan CBA3b PUMCKOIN Kateropum res communes omnium
C COBpPEMEHHbIM KOCMUYECKMM NMpaBOM — M TEM CaMblM OH OTKpbIBAET
HOBYHD CTpaHuLy B Hay4YHON AUCKYCCUM O POSIM PUMCKOrO npasa B
pasBUTUN KOCMWYECKOro npasa.

4. \pea Kanypso O NpUMeHeHuu KaTeropuu res communes om-
nium K NpaBoBOMY pexumy Mapca u ApYrux HebecHbIX Ten MOXeT
obocHOBaHa C OPUANYECKOW TOUKM 3peHUs Npu MNOMOLLWU JINYHOTO
cepBuTyTa — y3ydpykTta. [10 cBOel KOHCTPYKUUWU Y3Y(PPYKT CXOX C
npuMHUMNamMuM NpaBOBOr0 perysnpoBaHuMsa res communes omnium, a
Takke C NpaBOBbIM pexumoM Mapca W gpyrnux HebecHbIX Ten: Kak B
OTHOLWLIEHUN y3ydpyKTa, Tak U B OTHOLIEHUN res communes omnium
y Bnagenbua ecTb NpaBo Ha WM3B/leYeHWe NA0AOB; Mpu y3ydpykre y
y3yQpyKTapusa He BO3HMKaeT BAafeHUs C MOCMeAyllwmMm nepexonom
ero B COGCTBEHHOCTb, TakXe Npu Nosfb3oBaHWM 06bekTamMu res coms-
munes omnium (MapcoMm) y cy6bekTOB KOCMWYECKOro npaBa He
BO3HMKAlOT nNpaBa COGCTBEHHOCTM Ha HebecHble Tena.l
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